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EFCI – UNI EUropa joint position on the proposal for a directive on “Conditions of entry and residence of third-country nationals in the framework of an intra-corporate transfer” COM (2010) 378
Joint declaration by the European social partners of the Cleaning Industry
The EFCI (European Federation of Cleaning Industries)
 and UNI Europa
 have taken note of the European Commission directive proposal and would herewith like to submit their joint position with regard to the legislative proposal. Through the present position paper, the EFCI and UNI Europa wish to draw the attention to a series of elements, which are of high importance to companies and employees providing cleaning services. 
The EFCI and UNI Europa represent more than 158.000 companies with an annual turnover of about 62 billion Euros as well as more than 3.75 million workers. They are recognised by the European Commission (DG Employment, Social Affairs and Equal Opportunities) as European sectoral social partners in accordance with the European Treaties. Further information can be found on the respective websites: www.efci.eu and www.uni-europa.org. 
General comments
The cleaning sector has grown steadily over the past 20 years as a direct consequence of the out-sourcing of a series of functions which were formerly performed in-house. The sector responds to fundamental needs of the society such as cleanliness, hygiene (particularly in hospitals, food industry, schools, etc.) and protection of the environment. It represents, in economic and social terms, one of the most dynamic areas of corporate services in the European Union. This dynamism of the sector is directly translated in terms of regular job creation. It remains however little known and its public image must be valorised. 

In all EU Member States, the sector is confronted with a general trend among the clients to select their cleaning contractors on the basis of lowest price as the only criterion. As a labour intensive sector (about 80% of the production costs), the price of a service provision is mainly based on personnel costs (including wages and additional labour costs). This results in a very high competitive pressure which causes the contractors to present very tight bids, often to the detriment of the quality of service, the working conditions and staff training. 

In all evidence, this situation goes against the efforts developed in this area towards sustainable development as well as the professionalism of the sector. It is translated by the persistence of the negative perception the sector suffers from; it influences employees to feel a certain dissatisfaction regarding their working conditions and has also an impact on level of the retention in the industry. Lastly, it seriously harms the ability of the sector to attract new employees, young people in particular. 

This situation is harmful to all efforts developed by cleaning companies to provide quality services (beginning with training their personnel) and to adapt their response to the needs of their clients. It places the cleaning personnel (more and more often directly confronted with the end user of the service) in a very difficult situation. Furthermore, this situation often leads to the appearance of forms of unfair competition and of illegal and unprofessional practices, systematically condemned by the EFCI and UNI Europa. In all evidence, these practices damage the image of the sector as a whole and considerably impede the development of professionalism. 
Specific comments 

The EFCI and UNI Europa have a strong interest in all European legislation that affects employment, competitiveness and working conditions of the sectors’ companies and employees. The present directive proposal in its current version leads to a distortion of competition with potentially harmful effects on employment. As a consequence, the EFCI and UNI Europa consider the following changes to the directive proposal as crucial:
1. Choice of legal basis 
The EFCI and UNI Europa strongly denounce that article 79 TFEU (immigration) was chosen as the sole legal basis for the directive proposal although it includes important provisions on employment law and will therefore have a significant impact on Member States' labour markets and their industrial relations systems. This legal initiative should have been therefore based on art. 154 TFEU and given the social partners the opportunity of being consulted before publication of the directive proposal. 

By choosing article 79 TFEU as sole legal basis, the European Commission has consciously avoided the consultation with social partners laid down in article 154 TFEU. Such a consultation would not only have supported the Lisbon Treaty's aim of boosting the role of social dialogue in the EU, but would also have provided an opportunity to resolve some of the conflictive provisions beforehand. 
Finally, it is not understandable why the question of intra-corporate transferees is not dealt with the existing “EU Blue Card” directive (2009/50/EC), which already defines the conditions of entry and residence of third-country nationals for the purposes of highly qualified employment within the EU. 
2. Scope of the directive – Article 2 
There is a strong risk of confusion regarding the working and wage conditions of intra-corporate transferees. In any case, it must be assured within the provisions of the proposed directive that the working and wage conditions of transferees comply with the rules of the host country and therefore guarantee fair competition and equal treatment of workers. 
Only compliance with this host country principle secures to protect workers and guarantees fair competition between companies established in the host country and those established in a third country, by making sure that the latter cannot circumvent higher labour standards existing in the host country and thus realise a competitive advantage. This principle must apply regardless if the transferee works in the first EU Member State or in another Member State. 
3. Definition of “specialist”– Article 3 f 
The term “specialist” must be defined more restrictively and more precisely, as the proposed definition is ambiguous and too vague. The proposed definition would allow for nearly every more or less skilled worker to be classified as a specialist and thereby profiting from the privileged status of intra-corporate transferees. 

As a consequence, the EFCI and UNI Europa strongly demand that the uncommon knowledge of a specialist essential and specific to the establishment has to be assessed through a high level of qualification. This high qualification level needs to be proved by a diploma or certificate attesting a post-secondary education of at least three years as well as five years of professional experience. The professional experience must be related to a comparable level of the post-secondary education. 
4. Definition of “graduate trainee” – Article 3 g 

The term “graduate trainee” must be clarified in order to make sure that a clear distinction is made to regular employees that are on the payroll of the transferring undertaking. This is moreover important to prevent any substitution of regular employment by trainees.  It must be ensured that trainees, which are potentially very vulnerable to exploitation and abusive practices are not abused as cheap alternative for regularly employed workers. 
5. Criteria for admission – Article 5 b 
It is left to the discretion of Member States whether national legislation requires for an intra-corporate transferee to be employed within the undertaking at least 12 months immediately preceding the transfer. This requirement must be mandatory in order to avoid negative effects for those Member States that will introduce this requirement into their legislation and will therefore have stricter national rules. Otherwise this would lead the way to a “forum shopping” by transferring undertakings and to a “race to the bottom” by those Member States that do not foresee this requirement, as they would be therefore “more attractive” for undertakings to transfer their third-country nationals.  
6. Penalties – Article 8 
It is left to the discretion of Member States to foresee effective, proportionate and dissuasive penalties for the host entity of the undertaking in case of failure to comply with the conditions of admission. The possibility to foresee penalties cannot be left to the competence of Member States but has to be made compulsory in case of non-compliance with the conditions of admission. 
It is already nowadays very complicated for the authorities of the host country to control end ensure the respect of existing working and wage conditions of foreign employees that are posted to this host country under the Posting of Workers Directive (96/71/EC). As it is widely known, proper monitoring and enforcement mechanisms are very difficult and ineffective in practice, in particular when the undertaking is not known by the competent authority and/or is based outside its territory. Against this background, it must be avoided that the present directive proposal renders the possibility of control and compliance regarding the existing working and wage conditions even more complicated if not impossible. Only an effective control mechanism guarantees fair competition and avoids social dumping in practice. 
7. Mobility between Member States – Article 16 
Article 16 of the directive proposal allows for an unhindered mobility of intra-corporate transferees between EU member States once they have been granted permission in the first Member State. This provision creates an unclear framework, which undermines the application of the host country principle. It is therefore indispensable that for any further transfer to another Member State compliance with the admission criteria as set out in article 5 is again checked. 
We therefore strongly demand that for any further transfer to another Member State this host Member State must carry out a separate application, scrutiny and authorisation procedure regarding the admission criteria as determined in article 5 and that compliance of the host country principle with regard to working and wage conditions is assured. It must be strictly avoided that Member States with higher social standards and wages cannot enforce compliance with their national rules in case of an intra-corporate transfer. 
Conclusions
The whole directive proposal and in particular the provisions of articles 2, 3, 5, 8 and 16 open the serious risk for social dumping and unfair competition through the obtaining of work permits without any possible efficient control by the competent national authorities regarding the information provided. 
For these reasons, the European sectoral partners of the cleaning industry, the EFCI and UNI Europa, request the exclusion of cleaning services from the scope of the proposed directive. 
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Andreas Lill 
Laila Castaldo

EFCI Director General 
Policy Officer UNI Europa Property Services 
� The European Federation of Cleaning Industries (EFCI) represents and promotes the interests of cleaning contractors in 19 Member States of the European Union 


� UNI Europa is a European trade union federation. It unites national trade unions organising in service and skills sectors. It has 320 affiliated trade union organizations and represents 7 million workers in 50 countries 
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